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Introduction With the onset of AIDS and the increased numbers of students ad- 
dicted to drugs and alcohol, Section 504 of the Rehabilitation Act is 
receiving more and more attention. Law conferences dealing with 
student rights invariably include workshops on Section 504. The 
Office for Civil Rights has stepped up its enforcement of Section 504. 
Moreover, since the Oregon Department of Education is required to 
resolve complaints of violations of federal law, parents are bringing 
Section 504 issues to ODE for resolution. 

Special education administrators have requested that the Department 
provide technical assistance to school districts to assure compliance 
with the statute. This paper is the result of the work of special educa- 
tion administrators, experts and Department staff. 

Section 504 of the Rehabilitation Act of 1973 is a civil rights statute 
which provides that: "No otherwise qualified individual with handi- 
caps in tho United States . . . shall, solely by reason of his/her handi- 
cap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving 
federal financial assistance or activity conducted by any Executive 
agency or by the United States Postal Service." (29 use §794) This short 
paragraph has for reaching implications for school districts which this 
paper hopes to address. 



Definitions 



What la a 
"program or 
activity"? 



Who is a "quali- 
fied" individual 
with handicaps? 



The term includes all programs or activities of the Oregon Depart- 
ment of Education and all school districts receiving federal funds 
regardless of whether the specific program or activity involved is a 
direct recipient of federal funds. (E.g., If a district contracts with 
alternative education programs, the district must insure that a stu- 
dent with disabilities has an equal opportunity to participate «n alter- 
native education, even though the programs themselves do not receive 

any federal funds. ) 34 CFR § 1042(f); Civil Bights Restoration Aid of 1988 (PL 100-259) 

For school districts, all school-age children (5 to 21), are qualified. 34 
cfr § io*3(k) When PL 99-457 goes into effect in 1991, pertaining to 
early intervention services for preschool children, Section 504 may 
have implications for school districts serving children younger than 5 
years. Parents who have a handicapping condition are also protected 
by Section 504. For example, a district should provide an interpreter 
or some other equivalent service to a parent who is deaf in order to 
insure that s/he has an equal opportunity to participate in school 
initiated activities. For information on the meaning of "qualified" as 
it pertains to employees, see the Employment Practices Section of this 
paper. 
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Who is an There are three ways that a person may qualify as an Individual with 

Individual with handicaps under the regulations. A person is considered handicapped 
handicaps"? under Section 504 if s/he: 

1 . Has a physical or mental impairment which substantially limits 
one or more major life activities (e.g., any student receiving serv- 
ices under the Education of Handicapped Children Act (EHA); 
drug addicted or alcoholic students; students with diabetes). The 
term does not cover children disadvantaged by cultural, environ- 
mental Or economic factors. Comment to 34 CFR f 104.3 

2. Has a record or history of such an impairment (e.g., a student with 
learning disabilities who has been decertified as eligible to receive 
special education under the EHA; a student who had cancer, a 
student in recovery). The term includes children who have been 
misclassined (e.g., a non-English speaking student who was 
mistakenly classified as having mental retardation). 

3. Is regarded as having such an impairment. A person can be found 
eligible under this section if s/he: 

a. has a physical or mental impairment that does not substan- 
tially limit a major life activity but is treated by the district as 
having such a limitation (e.g., a student who has scarring, a 
student who walks with a limp); 

b. has a physical or mental impairment that substantially limits 
a major life activity only as a result of the attitudes of others 
towards such impairment (e.g., a student who is obese); or 

c. has no physical or mental impairment but is treated by the 
district as having such an impairment (e.g., a student who 
tests positive with the HIV virus but has no physical effects 
from it). 

34CFR§ 104.3Q) 

What is a "major Major life activities include walking, seeing, hearing, speaking, 
life activity*? breathing, learning, working, caring for oneself and performing 

manual tasks. The handicapping condition need only substantially 
limit one major life activity in order for the student to be eligible. 34 

CFR § 104.3Q) 

What is the dif- The EHA specifically lists types of disabling conditions which render 
ference between a child entitled to receive special education. Additionally, in order to 
Section 504 and be entitled to receive services under the EHA, the disabling condition 
the EHA as to must result in a need for special education, 
who is protected? 



Section 504 is much broader than the EHA — there is no categorical 
listing of disabling conditions. However, if a child is EHA-eligible, 
s/he will also be protected under Section 504. The regulations also 
make dear that certain conditions, such as drug or alcohol addiction, 
heart disease, etc, which would not qualify a child under the EHA, 
may be handicapping conditions under Section 604. While Section 
504 requires that the condition "substantially limit a major life activ- 
ity" such as walking, it need not necessarily adversely affect the 
student's educational performance. 

Examples of other potentially handicapping conditions under Section 
504 if they substantially limit a major life activity, not typically 
covered under the EHA: 

1. Communicable diseases: AIDS, AIDS related complex (ARC) or 
asymptomatic carriers of the AIDS virus (HIV); tuberculosis 

2. Temporary handicapping conditions: Students injured in acci- 
dents or suffering short-term illnesses 

3. Attention Deficit Disorder (ADD) 

4. Behavior disorders 

5. Chronic asthma and severe allergies 

6. Physical handicaps such as spina bifida, hemophilia and condi- 
tions requiring children to use crutches 

7. Diabetes. 

Note that some of these conditions, such as tuberculosis, diabetes and 
hemophilia may be severe enough to affect educational performance 
and therefore fall under the EHA as well. 

How is discrimi- Discrimination under Section 504 occurs when a recipient of federal 
nation defined? funds: 

1. Denies a handicapped person the opportunity to participate in or 
benefit from an aid, benefit or service which is afforded nonhandi- 
capped students (e.g, district practice of refusing to allow any 
student on an IEP the opportunity to be on the honor roll; denial 
of credit to a student whose absenteeism is related to his/her 
handicapping condition; expelling a student for behavior related to 
his/her handicapping condition; refusing to dispense medication to 
a student who could not attend school otherwise). 
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2. Fails to afford the handicapped person an opportunity to partici- 
pate in or benefit from the aid, benefit, or service that is equal to 
that afforded others (e.g., applying an OSAA policy that conditions 
interscholastic sports eligibility on the student's receiving passing 
grades in five subjects without regard to the student's handicap- 
ping condition). 

3. Fails to provide aids, benefits, or services to the handicapped 
person that are as effective as those provided to nonhandicapped 
persons (e.g., placing a student with a hearing impairment in the 
front row as opposed to providing her with an interpreter). Note: 
"Equally effective" means equivalent as opposed to identical. More- 
over, to be equally effective, an aid, benefit or service need not 
produce equal results; it must merely afford an equal opportunity 
to achieve equal results. Comment to 34 cfr i04.4(hX2) 

4. Provides different or separate aids, benefits or services unless such 
action is necessary to be as effective as the aids, benefits or services 
provided to nonhandicapped students (e.g., segregating students in 
separate classes, schools or facilities, unless necessary). 

5. Aids or perpetuates discrimination by providing significant assis- 
tance to an agency, organization or person that discriminates on 
the basis of handicap (e.g., sponsoring a student organization that 
excludes persons with handicaps). 

6. Denies a person with handicaps the opportunity to participate as a 
member of a planning or advisory board strictly because of his/her 
handicapping condition. 

7. Otherwise limits the enjoyment of any right, privilege, advantage 
or opportunity enjoyed by others (e.g., prohibiting a person with a 
physical disability from using a service dog at school). 

8. In determining the site or location of a facility, makes selections 
which effectively excludes persons with disabilities, denies them 
the benefits of, or otherwise subjects them to discrimination. In 
Hendricks v. Gilhool, EHLR 441:352 (1989), the Pennsylvania De- 
partment of Education was found to have violated this section and 
the EHA by allowing students with disabilities to be located in 
inferior facilities, such as trailers, wings in basements and unnec- 
essarily restrictive classrooms due to a lack of classroom space. 34 

CFR § 104.4 



Procedural 
Require- 
ments of 
Section 504 



To be in compliance with Section 504, school districts must do the 
following: 

1. Provide written assurance of nondiscrimination whenever the 
district receives federal money (e.g., on the LEA application). 34 cfr 
§ 104.5(a) See also OAR 581-21-045 to 581-21-049 for state guidelines 
requiring equal educational opportunities for students with handi- 
capping conditions. 

2. Designate an employee to coordinate compliance with Section 504 
(if there are more than 15 employees). 34 cfr § 104.7(a) 

3. Provide grievance procedures to resolve complaints of discrimina- 
tion (if more than 15 employees); this does not apply to denial of 
employment 34 cfr § 104.7(b) See also OAR 581-21-049 for state rule 
requiring that each district have written grievance procedures to 
resolve discrimination complaints. Note: students, parents or 
employees are entitled to file grievances. 

A grievance procedure like that afforded to parents under the 
Family Education Rights and Privacy Act for resolving disputes 
about student records would suffice. 

4. Provide notice to students, parents, employees, unions, and profes- 
sional organizations of nondiscrimination in admission or access to, 
or treatment or employment in, its programs or activities (if more 
than 15 employees). Notice must also specify the responsible 
employee. Notice must be included in student/parent handbook. 34 

CFR §104.8 



5. 



Annually identify and locate all Section 504 qualified handicapped 
children in the district's geographic area who are not receiving a 
public education. 34 cfr § 104.32(0) 



6. Annually notify handicapped persons and their parents or guardi- 
ans of the district's responsibilities under Section 504. 34 cfr § 

10432(b) 

7. Provide parents or guardians with procedural safeguards: 

a. Notice of their rights (a sample notice can be found in the ap- 
pendix) 

b. An opportunity to review relevant records 



c. 



An impartial hearing. The Department of Education has an ad- 
ministrative rule for regulating due process hearings under 
Section 504. See oar ssi -is- 109 It is important that parents or 
guardians be notified of their right to request a hearing 
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regarding the identification, evaluation, or educational place- 
ment of persons with handicapping conditions. If the district 
proposes to change the atudent'p placement and the parent 
files a request for a hearing, the district is obligated to main- 
tain the student's placement until administrative proceedings 
are completed, oarssi is-oeo&Xe); 34CFHf io4.ss 



School Dis- 
trict Obliga- 
tions for Ele- 
mentary and 
Secondary 
Education 



1. Free 

Appropriate 
Education 



Districts must provide a free appropriate education (regular or special 
education and related aids and services) to Section 504 handicapped 
school-age children in the district's jurisdiction. Instruction must be 
individually designed to meet the needs of the student as adequately 
as the needs of nonhandicapped students. Note that this standard of 
what is "appropriate" differs from the EHA "appropriate" standard 
which requires the district to design a program reasonably calculated 
to confer educational benefit Section 504 requires reasonable accom- 
modations; the EHA requires more. 

Although Section 504 does not require school districts to develop an 
IEP with annual goals and objectives, it is recommended that the 
district document that the MDT* convened and specified the agreed- 
upon services. 

The quality of educational services provided to students with disabili- 
ties must be equivalent to the services provided to nonhandicapped 
students. Teachers must be trained in the instruction of persons with 
the handicap in question and appropriate materials and equipment 
must be available. Comment to 34 cfr s 104.33(b) (E.g., A district which has 
a policy of providing one hour per day homebound instruction to all 
persons with handicaps is discriminatory because the policy fails to 
give consideration to the individual needs of the student.) 



Si 



The child does not have to need special edm 



he Qualified under Section R04 34CF2§ HHMaXb) 



in order to 



♦MDT » multi disciplinary team 
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If a district places a student in a program not operated by the district, 
the district must assure that adequate transportation to and from th& 
program is provided at no greater cost than the parent would have 
paid to transport the child to the district 34CFR§hmj3(cXS) If a district 
provides transportation to all its students \rithin a certain geof. Jhic 
area, it may not discriminate in its provision of transportation mi 
students with handicaps. 34CFR§i<H.4(bXi) 

If a district proposes to terminate a qualified student's bus transpor- 
tation for inappropriate bus behavior, the district must first deter- 
mine the relationship between the student's behavior and his/her 
handicapping condition and provide the parent with notice of his/her 
rights. Note that the length of the bus rides for students with dis- 
abilities should not be longer than that of nonhandicapped students. 

b. Residential Must be provided at no cost to the parent or guardian only if neces- 
pktcement sary to provide a free appropriate education. 34CFR§hmjs(cX3) 

c. Out-of-district If th« district affords a free appropriate education to a student but the 
placements parent chooses to place the child elsewhere, the district is not respon- 
sible to pay for the out-of-district placement. 34CFR§ i04.ssfcX4) This 
provision is identical to language contained in the EHA. For example, 
if the district's program is appropriate and the parent places the child 
in a private school, the district is not responsible for the student's 
tuition. 



a. Transporta- 
tion 



2. Evaluations e Jf a student needs or is believed to need special education or 

related services, the district must evaluate the student prior to 
initial placement in a regular or special education program and 
before any "significant change in placement." 34 CFR $ 10435(a) 

A full evaluation is not required when neither the district nor the 
parents believe that the child is in need of special education or 
related services. However, the district should have current medi- 
cal information in order to make needed accommodations to the 
student's program. 

This requirement is consistent with the Mitts decision issued by 
the Oregon State Board of Nursing. Any child presenting health 
needs must be assessed by a qualified nurse who must then de- 
velop appropriate protocols. 

b. The district must establish policies and procedures for evaluation 
and placement which assure that tests and other evaluation 
materials: 

• Have been validated and are administered by trained person- 
nel 
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• Are tailored to assess educational need and are not merely 
based on IQ scores 

• Reflect aptitude or achievement or whatever else the tests 
purport to measure and do not reflect the student's impaired 
sensory, manual or speaking skills (unless the test is designed 
to measure these particular deficits). 

34 CFR § 104.35(b) 

NOTE: There is no right to an independent evaluation under 
S ection 504. 

Like the EHA, in interpreting evaluation data and making placement 
decisions, the district must: 

a. Draw upon information from a variety of sources 

b. Assure that all information is documented and considered 

c. Ensure that the placement decision is made by a group of persons 
including those who are knowledgeable about the child, the mean- 
ing of the evaluation data and placement options 

d. Ensure that the student is educated with his/her nonhandicapped 
peers to the maximum extent appropriate. 

34 CFR § 10435(c) 

Section 504 requires "periodic" revaluations. Unlike the EHA, there 
is no specified time frame. However, school districts will be in compli- 
ance if they reevaluate the student every three years. Additionally, 
Section 504 requires a ree valuation before any significant change in 
placement. 34 cfr § 104 35(d) 

Examples of significant changes in placement which require ree valu- 
ation: 

0 Expulsion 

• Serial suspensions which exceed 10 days in a school year in 
many circumstances (See 10/24/88 OCR memo—EHLR DEC 
307.-05 in the Appendix; consideration given to the frequency 
of suspensions, the length of each and their proximity to one 
another.) 

• Individual suspensions which exceed seven calendar days 

• Transferring a student to home instruction 

• Graduation from high school 

• Significantly changing the composition of the student's class 
(e.g., moving the student from regular education to the re- 
source room) 
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3. Placement 
Procedures 



4. Reevaluations 



5. Least Restric- like the EHA, to the maximum extent appropriate, districts must 
tive Environ- educate handicapped students with ncnhandicapped students. In 
ment order to remove a child from the regular educational environment, the 

district must demonstrate that education of the student in the regular 
environment with the use of supplementary aids and services cannot 
be achieved satisfactorily. 34 cfr§ 104.34 

6. Nonacademic Districts must provide equal opportunity in areas such as counseling, 
Services physical recreational athletics, transportation, health services, recrea- 
tional activities, special interest groups or clubs, referrals to other 
agencies and employment 34 cfr §104.37 

a. Counseling: Districts may not counsel students with handicap- 
ping conditions toward more restrictive career objectives. 34 cfr § 

10437(b) 



b. Physical education and athletics: A district must provide an equal 
opportunity for students with disabilities to participate. A district 
may offer these activities separately for handicapped students 
only if necessary and the district may not deny a handicapped 
student the opportunity to compete in activities which are not 
separate. 34 cfr § 104.37(c) 

May the district No. However, the district may use EHA B moneys to evaluate the 
use EHA money child if the school district believes that the child may also be eligible 
to serve children for special education. Moreover, if a student's addiction results in an 
found hand!- EHA handicapping condition (for example, the child becomes sen- 
capped under ously emotionally disturbed) EHA moneys may then be used to serve 
Section 504 but the child, suehlrdec.&kosepisss) 
not EHA? 



Special Issues 
Regarding 
Students 
Addicted 
to Drags 
or Alcohol 



If the district If a district suspects that the drug or alcohol problem may be substan- 

suspects that a tially limiting a major life activity, such as learning, the district is 

student has an obligated to seek an evaluation at district expense. Although Section 

alcohol or drug 504 does not require consent before evaluations, it is a good practice 

problem, what to secure written consent. If the evaluation verifies the existence of a 

should it do? handicapping condition which substantially limits a major life activ- 
ity, the student is considered handicapped under Section 504. 



9 



The district must then convene a group of people knowledgeable 
about the child, capable of interpreting the data, and familiar with 
placement options. The team must then design an educational pro- 
gram to meet the student's individual needs and give notice to the 
student's parent or guardian of their rights under Section 504. Hie 
district must periodically reevaluate the student and may not make a 
significant change in the student's placement without providing the 
parent or guardian with notice and conducting a reevaluauon. 

NOTE: ThB Appendix includes an Oregon due process hearing deri- 
sion on Section 504 and jtft imtf katilfflft fa fltadflBtft flddttted to 
alcohol . This decision fleshes out some of the requirements and 
illustrates what can happen if a district is not rally aware of its obli- 
gations. 

A school district is entitled to enforce its rules prohibiting the use, 
sale or possession of drugs or alcohol by drug" or alcohol-addicted 
students, provided that the rules are enforced evenly with respect to 
all students. Comm*ntto34CFR$ I04.3Q) Although using drugs at school is 
related to a drug addicted student's handicapping condition, the 
school district may still use its normal disciplinary policies, including 
expulsion, so long as permitted under the district's policies, provided 
that the district follows proper procedures. 

If the student is only protected by Section 504 (and is not EHA eli- 
gible) the district does not have to afford the student his/her federal 
due process rights. 29 use tobw) <C) fa) This is a notable exception to the 
general prohibition under Section 504 and the EHA to expelling a 
student for behavior related to his/her handicapping condition. How- 
ever, if the student is also eligible under the EHA (e.g., the student 
has a learning disability and is drug addicted), the district must 
evaluate the relationship between the behavior and the handicapping 
condition and afford the student his/her due process rights. In all 
cases of expulsion, under state law the district must offer the student 
a hearing to rebut the charges as provided by OAR 581-21-070. Addi- 
tionally, the district must offer the parent at least two alternative 
education programs which are appropriate and accessible to the 
student, oar sai 2i 071 

NOTE; The Appendix includes an Office for Civtt Bights memo on 

suspension and expulsion of students with disabilities. 



What if such a 
student la caught 
with drugs at 
school? 
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Special 
Considera- 
tions for Stu- 
dents Having 
AIDS or HIV 
Infection 



Students with Acquired Immune Deficiency Syndrome (AIDS), AIDS- 
Related Complex (ARC) or otherwise infected with Human Immu- 
nodeficiency Virus (HIV-infected) are individuals with handicaps 
under Section 504. They either qualify as actually having a physical 
impairment which substantially limits a major life activity or are 
regarded as having Buch a handicapping condition. Depending on the 
nature of the disease and the students other conditions, the student 
may also qualify under the EHA. 

Placement of the student must be made by a group of persons knowl- 
edgeable about the child, the meaning of the evaluation and medical 
information, and placement options. A public health representative 
should be on the team. Unless currently presenting a risk of conta- 
gion due to the stage of the disease (e.g., a contagious opportunistic 
infection, open lesions that cannot be covered) or parents and school 
agree on an alternative, a child with AIDS should remain in the 
regular classroom. 



a; The Oregon Health Division has puhlished guidelines for 
schools regarding students who have Hepatitis B or AIDS. 



Program 
Accessibility 

What is a dis- 
trict's responsi- 
bility to make 
buildings acces- 
sible? 



Short of major 
modifications, 
what can a dis- 
trict do? 



Facilities which were constructed prior to June 3, 1977 need not 
necessarily be made accessible so long as the program or activity, 
viewed in its entirety, is readily accessible to persons with 
disabilities. 34 CFR§ 10422 It would not be necessary to make every 
high school in a district accessible. However, the student must be af- 
forded an equal opportunity to enjoy the mil range of services offered 
by the district. For example, if a district runs a magnet school with 
specialized studies, students may not be denied access to the program 
merely because of accessibility problems. It would not be discrimina- 
tory, however, if a district contracts with a private alternative educa- 
tion program that cannot accept students needing special education 
because of the lack of a qualified teacher so long as the district is able 
to afford speria' education students a comparable program elsewhere. 

A district can redesign equipment, reassign classes or other services 
to accessible buildings, assign aides to students, deliver services at 
alternate accessible sites, or alter existing facilities. So long as there 
are other methods 'rhich are as effective in achieving compliance, a 
district need not undertake structural changes to a building. 34 cfr § 

10422(b) 
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What are some Carrying a student upstairs; in a larger district, making one particu- 
examples of what lar building or part of a building a c ces si bl e and placing all students 
is not an accept- with mobility impairments at this location (Comment to 34 cm § iqlw\ 
able accommoda- having handicapped students eat on a separate floor due to an inac- 
tion? cessible cafeteria; denying certain programs such as music art or 

assembly because these programs are inaccessible. 

What is the die- Buildings or additions constructed since June 3, 1977 must be de- 
trict's obligation signed and constructed to allow handicapped persons the ability to 
for new bui l d ings access and use them readily. 34 cms ioassw For example, multilevel 
or additions? buildings should h."»ve ramps or elevators, accessible bathrooms, 

doorways constructed wide enough to fit wheelchairs, etc Contrac- 
tors should be familiar with ac c e s sibility requirements. 

What is a dis- To the maximum extent feasible, all facilities which are altered after 
trict's obligation June 3, 1977 must be altered to allow accessibility and usability by 
when a building persons with disabilities. 34CFR§ hhjsq*) For example, if a school 
is altered? district adds on a wing to a building, the wing must be made acces- 

sible. Or, if a storage room is modified into a classroom, modifica- 
tions, such as widening the doorway, must be made. 

What is meant by This provision covers the occasional instance where the nature of an 
the phrase "to the existing facility is such as to make it impractical or prohibitively 
maximu m extent expensive to renovate in a manner that results in its being entirely 
feasible*? barrier-free. However, in all of these instances, the alteration should 

provide the maximum amount of physical accessibility that is feasible. 

Comment to 34 CFR § 104.23(b) 

Who should a The U.S. Department of Education's Office for Civil Rights can pro- 
district call re* vide technical assistance to districts on how to fulfill the requirements 
garding technical of Section 504. They may be reached by calling (206) 442-1930. 
assistance on ac- 
cessibility issues? 



Employment 
Practices 

For purposes of A qualified individual with handicaps is one, who with reasonable ac- 
employment, commodation, can perform the essential functions of the job in 
who is a quali- question. 34CFR§i04.3{kxi) 
fied individual 
with handicaps? 
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What are a dis- 
trict's respon- 
sibilities for 
hiring persons 
with disabili- 
ties? 



What is consid- 
ered an "undue 
hardship'? 



What are reason- 
able accommoda- 
tions? 



When may a dis- 
trict refuse to 
hire an appli- 
cant or promote 
an employee 
who has a dis- 
ability? 

Is the district 
prohibited from 
asking appli- 
cants about any 
handicapping 
conditions s/he 
may have? 



School districts, because they receive federal financial assistance 
under the EHA, are required to take positive steps to employ and 
advance qualified individuals with handicaps. 34 cm § 104.11 (am 

Districts must make reasonable accommodations to the known physi- 
cal or mental limitations of an otherwise qualified applicant or em- 
ployee who has a h andi c apping condition unless the accommodation 
would impose an undue hardship on the operation of the district's 
program. 34 cfr§ 104.12(a) 

The regulation lists the following factors which should be considered: 

1. The overall size of the district's program with respect to the num- 
ber of employees, number and type of facilities, and size of budget 

2. The type of the district's operation, including the composition and 
structure of its workforce 

3. The nature and cost of the accommodation needed. 

34 CFR§ 104.12(e) 

Some examples of reasonable accommodations are: 

1. Making facilities readily accessible to and usable by persons with 
disabilities 

2. Job restructuring, part-time or modified work schedules, acquisi- 
tion or modification of equipment or devices, the provision of 
readers or interpreters. 

34 CFR § 104, 13(b) 

When the person is not qualified, where reasonable accommodation 
does not overcome the effects of the person's handicap, or where 
reasonable accommodation causes undue hardship to the employer. 

Comment to 34 CFR § 104.12 



Generally, an employer covered by Section 504 may not conduct a 
preemployment medical examination or make preemployment inquir- 
ies as to whether an applicant has a handicapping condition. How- 
ever, the employer may inquire into an applicant's ability to perform 
job-related functions. For example, an employer may not ask an 
applicant if s/he has epilepsy but may ask whether s/he can perform a 
particular job without endangering other employees. 
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Are medical ex- 
aminations to- 
tally prohibited? 



What limitations 
are there on an 
employer regard- 
ing testing appli- 
cants? 



Is an employer 
allowed to pro- 
vide differences 
in fringe bene- 
fits or contribu- 
tions for per- 
sons with dis- 
abilities if 
justified on an 
actuarial basis? 



If the employer is attempting to rectify past discrimination or taking 
voluntary action to overcome limited participation in its workforce, 
the employer may invite, but may not require, applicants to indicate 
to what extent they are handicapped. In such instances, the employer 
must be dear that such information is voluntary and is intended 
solely to meet the employer's anirmative action or other obligation. 34 
cfr s 104.14 

An employer may condition employment on the results of a medical 
examination only if all applicants, regardless of handicap, are also 
subject to such an examination and if the results are kept 
confidential. 34 cfr §104.14 

A test winch tends to screen out persons with disabilities may not be 
used unless the test score is shown to be job related and alternative 
job related tests which do not screen out persons with disabilities are 
not available. Tests must also be administered in a manner that 
reflect actual aptitude or skill rather than the sensory, manual or 
speaking impairment of the applicant unless the test purports to test 
these skills. 34 cfr § 104.13 

No. Such a suggestion was rejected by the U.S. Department of Educa- 
tion when the regulations were adopted. 

34 CFR § 104.11 and Comment 



What is an em- 
ployer's obliga- 
tion to hire or 
retain a person 
who is addicted 
to alcohol or 
drugs? 



An employer subject to Section 504 may not refuse employment to 
someone who has been addicted to drugs or alcohol in the past If an 
applicant or employee is presently addicted to alcohol, the employer 
may not refuse or terminate employment unless the employer can 
show that the alcohol addiction prevents successful performance on 
the job or presents a direct threat to property or the safety of others. 
The employer may hold the addicted person to the same standards of 
performance and behavior as expected of others. The behavioral 
manifestations of the condition may be taken into account in deter- 
mining whether s/he is qualified. An employer is not required to 
retain or hire an individual addicted to drugs who is currently using 

drugs. 29 USC 706(8) (C)(v); Comment to 34 CFR 104.3Q) 
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Is an employer 
entitled to ad- 
minister drug 
testing to per- 
sons known to 
have been ad- 
dieted in the 
past? 



Recent amendments to Section 504 clarify that an employer is not 
prohibited from requiring an employee to be drug tested who has 
successfully completed or is presently participating in a supervised 
drug rehabilitation program. » use 7omxcxu) 



NOTE: Employment jflfluflfl «m> vary technical and districts are en- 
couraged to contact their attorney* for mmp guj Amca in thia nraa 
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Major Differ- 
ences Between 
The EHA and 

Section 504 The EHA Section 504 



Who is Protected lists 11 categories of qualifying Much broader. A student is 

conditions. eligible so long as a/he meets the 

definit ion of Q ualifie d handi- 
capped person; i.e., has or has 
had a physical or mental impair- 
ment which substantially limits 
a major life activity, or is re- 
garded as handicapped by others. 



Duty to Provide a Both require the provision of a free appropriate educa- 
Free Appropriate tion to students covered under them including indi- 
Education vidually designed instruction. 



Requires the district to provide 
IEPs. "Appropriate education" 
means a program designed to 
provide "educational benefit." 



"Appropriate" means an educa- 
tion co mpa rab le to the education 
provided to nonhandicapped 
students. 



Special Educa- 
tion vs. Regular 
Education 



A student is only eligible to 
receive EHA services if the mul- 
tidistiplinary team determines 
that the student has one of the 
11 handicapping conditions and 
needs special education. 



A student is eligible bo long as 
s/he meets the definition of quali- 
fied handicapped person; i.e., has 
or has had a physical or mental 
impairment which substantially 
limits a major life activity, or is 
regarded as handicapped by 
others. The student is not re- 
quired to need special education 
in order to be protected. 



Funding 



If a student is eligible under the Additional funds are not pro- 
EHA, the district receives addi- vided. 
tional funding. 



Accessibility 



Not specifically mentioned al- 
though if modifications must be 
made to provide a free appropri- 
ate education to a student, the 
EHA requires it. 



Detailed regulations regarding 
building and program accessibil- 
ity. 
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Procedural 
guards 



The EHA 



Section 504 



Both require notice to the parent or guardian with 
respect to identification, evaluation and placement 



Requires written notice. 



Notice provisions are much more 
comprehensive. What the notice 
at a minimum must provide, is 
specifically spelled out 

Written notice is required prior 
to any change in placement 



Does not require written notice 
but a district would be wise to do 
so. 



Notice is required only before a 
"significant change in place- 
ment." 



Evaluations 



The regulations are vf ry similar. 



Consent is required before an Only notice, not consent, is re- 
initial evaluation is conducted. quired. 

Reevaluations must be conducted Requires periodic ree valuations, 
at least every 3 years. 



Not required. 



Revaluation is required before a 
signficant change in placement 



Provides for independent evalu- Not required, 
ations. 



Grievance Proce- 
dure 



The EHA does not require a 
grievance procedure nor a com- 
pliance officer. 



Districts with more than 15 
employees must designate an 
employee to be responsible for 
assuring district compliance with 
Section 504 and provide a griev- 
ance procedure for parents, 
students and employees. 
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The EH A 



Section 604 



Due Process 
Hearings 



Both require districts to provide impartial hearings for 
parents or guardians who disagree with the identifica- 
tion, evaluation or placement of a student with disabili- 
ties. (See grievance procedure requirement.) The rules 
are virtually identical. 



OAR 581-15-081 governs hear- 
ings. 



OAR 581-15-109 governs hear- 
ings. 



Exhaustion 



The parent or guardian must 
pursue the administrative 
hearing before seeking redress 
in the courts 



No exhaustion requirement 



Enforcement 



Not enforced by OCR Compli- 
ance is monitored by the Ore- 
gon Department of Education. 



Enforced by the Office for Civil 
Rights. 



Both statutes provide for due process hearings. 

The Department of Education will resolve complaints 
under either statute under OAR 581-01-010. 



Employment 



No provision. 



Employment of persons with 
disabilities is regulated. 



E: In the Appendix is a memorandum from OCR discussing the differences between 
the EHA and Section 504 with illustrative examples. 
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Sample 

PARENT/STUDENT RIGHTS IN IDENTIFICATION, 
EVALUATION AND PLACEMENT 

Please Keep This Explanation for Future Reference 
(Section 504 of the Rehabilitation Act of 1973) 



The following is a description of the rights granted by federal law to students with handi- 
caps.* The intent of the law is to keep you fully informed concerning decisions about your 
child and to inform you of your rights if you disagree with any of these decisions. 

You have the right to: 

1. Have your child take part in, and receive benefits from public education programs 
without discrimination because of his/her handicapping condition; 

2. Have the school district advise you of your rights under federal law; 

3. Receive notice with respect to identification, evaluation, or placement of your child; 

4. Have your child receive a free appropriate public education. This includes the right 
to be educated with nonhandicapped students to the maximum extent appropriate. 
It also includes the right to have the school district make reasonable accommoda- 
tions to allow your child an equal opportunity to participate in school and school- 
related activities. 

5. Have your child educated in facilities and receive services comparable to those 
provided nonhandicapped students; 

6. Have your child receive special education and related services if s/he is found to be 
eligible under the Education of the Handicapped Act (PL 94-142) or Section 504 of 
the Rehabilitation Act; 

7. Have evaluation, educational, and placement decisions made based upon a variety 
of information sources, and by persons who know the student, the evaluation data, 
and placement options; 

8. Have transportation provided to and from an alternative placement setting at no 
greater cost to you than would be incurred if the student were placed in a program 
operated by the district; 



*f29 U.S.C. 706(7), f794; 34 C.F.R. Part 104, 20 I/AC. §1232g; 34 C.F.R. Part 99) 
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9. Have your child be given an equal opportunity to participate in nonacadexnic and 
extracurricular activities offered by the district; 

10. Examine all relevant records relating to decisions regarding your child's identifica- 
tion, evaluation, educational program, and placement; 

1 1. Obtain copies of educational records at a reasonable cost unless the fee would 
effectively deny you access to the records; 

12. A response from the school district to reasonable requests for explanations and 
interpretations of your child's records; 

13. Request amendment of your child's educational records if there is reasonable cause 
to believe that they are inaccurate, misleading or otherwise in violation of the 
privacy rights of your child. If the school district refuses this request for amend- 
ment, it shall notify you within a reasonable time, and advise you of the right to a 
hearing; 

14. Request mediation or an impartial due process hearing related to decisions or 
actions regarding your child's identification, evaluation, educational program or 
placement You and the student may take part in the hearing and have an attor- 
ney represent you. Hearing requests must be made to the State Superintendent of 
Public Instruction, Oregon Department of Education, 700 Pringle Parkway SE, 
Salem, Oregon 97310-0290, pursuant to OAR 581-15-109; 

15. Ask for payment of reasonable attorney fees if you are successful on your claim; 

16. File a local grievance. 



The person in this district who is responsible for assuring that the district complies with 

Section 504 is 

Telephone number . 
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MEMORANDA 



MEMORANDUM 

TO: OCR Senior Staff 

FROM: LeGree S. Daniels, Assistant Secretary 
for Civil Rights 

SUBJECT: Distinctions Between Section 504 and the 
Education of the Handicapped Act 

DATE: October 24, 1988 

A staff memo from the Office for Civil Rights 
(OCR) clarifies the distinctions between Section 504 
and the EHA, focusing on the definition of handi- 
capped persons, method of determining compliance, 
and evaluation and due process requirements. Ac- 
cording to the memo, compliance with the EHA 
does noi necessarily ensure compliance with Section 
504. For example, Section 504 's definition of a 
handicapped person is much broader than the 
EHA's. Districts may not limit the provision of 
echaatkMialservi^tosnideniswhohavehandk^v 
pmg conditions recognized under the EHA. Any 
student who has a physical or menfcl Hnparrment, is 
regarded as having such an impairment, or who has a 
record of such inroairment, mat substantially limits a 
major life activity is a handicapped person covered 
by Section 504. Concerning the provision of a free 
appropriate public education, the implementation of 
an IEP that meets EHA standards will also meet the 
requirements of Section 504; however, implementa- 
tion of an IEP that fails to meet the requirements of 
the EHA does not necessarily violate Section 504. 
Instead, OCR will look to see whether the services 
identified during the evaluation process are being 
provided to the child. In addition, standards for 
evaluatron/reevaluation are different under the two 
laws. EHA requires districts to reevaluate handi- 
capped children at least every three years, whereas 
Section 504 requires a ree valuation before any sig- 
nificant change in placement. Due process require- 



ments also differ, for example, Section 504 contains 
no confidentiality requirement. 



This memorandum provides clarification cfn^require- 
ments concerning elementary and secondary education under 
Section 504 of the .ehabilitation Act of 1973 (Section 504) 
and P&rtB of the Education of the Handicapped Act (EHA). 
Hie Office for Civil Rights (OCR) has responsibility for 
enforcing Section 504, while the Office of Special Education 
and Rehabilitative Services (OSERS) has responsibility for 
the EHA In any discussion of the two laws it is useful to bear 
in mind the respective origins and purposes of the statutes. 
The EHA, a grant statute, attaches many specific conditions 
to the receipt of Federal funds. Section 504, mandating 
nondiscrimination on the basis of handicap, is less specific. 
The regulations implementing Section 504 and the EHA have 
significant similarities and differences, a few of which are 
addressed in diis memorandum. 

Subpart D of the Section 504 regulation (34 C.RR. Part 
104) and of Appendix A — Analysis of Fmal Regulation — 
indicate ways in which Section 504 and the EHA intersect 
Three sections of the Section 504 regulation (Sees. 
10433(b)(2), 104.35(d), and 10436) state that one means for 
recipients to comply with Section 504 with respect to those 
sections, is to comply with the EHA OCR, therefore, some- 
times must review recipients' activities in light of the EHA, 
making a thorough mmiliarity with the EHA essential, Con- 
sistency with the standard enunciated in the EHA in these 
specified areas is compliance with Section 504. 

Since consistency with the EHA is only one means of 
complying wall these three provisions of the Section 504 
regulation, however, noncompliance determinations cannot 
rest solely on a conclusion mat a recipient has not met the 
standards of the EHA White a recipient may comply with 
these three sections of the Section 504 regulation by comply- 
ing with the EHA, failure to meet the EHA standard does not 
necessarily constitute a violation of Section 504, and must 
not be the basis for OCR's analytic approach or conclusions. 
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When a stale announces that u will fulfill the require- 
ments of Section 504 by carrying out EHA requirements, 
OCR may not find a Section 504 violation based on failure to 
comply with the EHA, OCR lacks authority to adopt stan- 
dards of another statute in an effort to simplify its investiga- 
tions. Moreover, OCR should never appear to provide si 
official inteipreiation of the EHA and its implementing 
regulation, nor imply that it makes findings of compliance or 
noncompliance under the EHA. In all cases, OCR must make 
an independent determination with respect to compliance 
with Section 504. In the interest of consistency in the 
interpretauou of Section 504 and the EHA, the EHA regula- 
tions and <xse law may provide guidance on the reasonable 
interpretation of Section 504. However, there is no simple 
rule for when and tow to apply EHA case tew to specific 
issues. As in the application of Title VII case law, in some 
instances, analogies may be drawn, depending on judicial 
reasoning, statutory language, and legislative intent. Dis- 
cussed below we a few examples of fact situations, drawn 
from actual OCR cases, that have presented difficulties. 

For purposes of this memorandum, the reader can 
assume that, in all examples, the school districts receive EHA 
funds and have declared their intention to fulfill die relevant 
requirements of Section 504 by complying with the EHA. 

DEFINITIONS/COVERAGE 

Coverage of the two statutes and their respective imple- 
menting regulations is couched in different terms. Section 
504 applies to all qualified handicapped persons in federally 
funded programs and activities. In contrast, the EHA applies 
only to children hiving impairments specified in the statute 
and regulation "who because of those impairments need 
special education and related services." (34 CER. Sec. 
300.5.) Appendix A to the Section 504 regulation contains 
indications of an intent to make the two laws consistent, for 
example, by adopting the EHA definition of "specific learn- 
ing disabilities." While the resultant coverage may, in many 
cases, be similar, the analytical approach is different. OCR's 
approach must always be that of the Section 504 regulation. 

The Section 504 regulation at Sec. 104 JO) specifies: 

(1) "Handicapped persons" means any 
person who (i) has a physical or mental 
impairment which substantially limits (me 
or more major life activities, (is) has a 
record of such an impairment, or (iii) is 
regarded as having such an impair- 
ment .... 

(2Xii) "Major life activities" means func- 
tions such as caring for one's self, per- 
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning , and 
working. 



Example 1 

Facts: A student has been identified as addicted to drugs, a 
handicap unto the Section 504 regulation. No other 
handicapping condition has been identified that 
would require special education services that would 
trigger eligibility for services under the EHA. The 
student is truant from school, aw* most of his teachers 
believe that his educational needs are not being met 
and that the truancy is caused by his handicap. 
However, the school district limits its provision of 
services to individuals who would be eligible for 
special education under the EHA, has a blanket policy 
of not considering drug or alcohol addiction to be a 
physical or mental impairment, and refuses to evalu- 

Analysis: OCR's analysis is not tied to the child's ineligibility 
for special education services under the EHA. Section 504 
coverage in seme instances win be narrower and in other 
instances wfll be broader than that of the EHA. While 
eligibility for special education virtually always is an indica- 
tion that a child is handicapped or believed to be handi- 
capped, the converse is not always true. The critical 
consideration is that OCR must follow the Section 504 
regulatory definitions. In this case, OCR would find a viola- 
tion erf Section 504 because the district may not limit Us 
services to students who h*vc handicapping conditions rec- 
ognized tinder die EHA. The case offers an example erf a 
situation m which a district might, at the same time, be in 
violation erf Section 504 and in compliance with the EHA. 
This student has a handicap, as defined by the Section 504 
regulation, so the school district must determine whether his 
educational needs are being met to the extent that the needs rf 
nonhamficapped students are met (This memorandum dots 
not address what services are appropriate or what discipli- 
nary actions may be taken with respect to drug use.) 

Example 2 

Facts: A student enrolled in the regular education program 
has juvenile rheumatoid arthritis, which requires 
periodic administration of medication during the 
school day. Without the medication, the child 's ability 
to benefit from education is hampered After comple- 
tion erf EHA procedures, the district determines the 
child is not in need of special education. Because, 
under EHA definitions, related aids and services may 
be limited to those necessary to enable a child to 
benefit from special education, die school district 
claims no obligation to assist the child with her 
medication. 

Analysis: The child has a physical impairment that substan- 
tially limits a major life activity. Although not considered to 
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be entitled to special education under the EHA, she would be 
a han d ic a pp ed person covered by Section 504. 

APPROPRIATE PUBLIC EDUCATION 

The Section 504 regulation requires that recipients 
provide a free appropriate public education (FAPE) to 
qualified handicapped persons. The regulation at Sec 
104.33(b) states: 

(1) For the purpose of this subpart, die 
provision of an appropriate education is 
the provision of regular or special educa- 
tion and related aids and services that 0) 
arc designed to meet individual education- 
al needs of handicapped persons as ade- 
quately as die needs of nonhandicapped 
persons are met and (fi) are based upon 
adherence to procedures that satisfy the 
requirements of Sees. 10434, 10435, and 
W.36. 

(2) Implementation of an individualized 
e ducat i on program developed in accor- 
dance with the Education of the Handi- 
capped Act is one means of meeting the 
standard established in paragraph 

emm . . . 

Imp lemen t atio n «n mritviAiaii»»H ^w^^, 

program 

(EEP) that has been developed in accordance with toe EHA 
meets the FAPE requirements of Section 504. However, 
implementation of an IEP document that mils to meet the 
te qu uenienttofthc 

504 because Section 504 dees not rapire the development of 
an IEP document The content of an HP document that does 
not meet the requirements of the EHA nevertheless may 
serve as important evidence of whether the requirements of 
Section 504 have been met 

OCR's analytical approach, therefore, does not track a 
recipient's alleged failure to have or implement correctly an 
IEP document. The approach is to determine whether a 
child's needs were determined on an individualized basts, 
>1iether the evaluation and placement procedures that were 
a? plied conformed with those specified in the Section 504 
regulation, and whether the placement, aids, and services 
identified by the recipient through this process as necessary 
to meet the student's individual needs are being provided. 
Although the EHA regulation contato 
OKnfshv determining 8ndrec 

and services to handicapped students, and a recipient has 
developed procedures for conforming with the EHA, OCR's 
analysis of Section 504 compliance is not coextensive with 
an analysis of the recipient's compliance with the parallel 
sections of the EHA regulation. 
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Example 3 

Facts: Cta the basis of an appropriate eval^ 

fied speech problems, a psychological disoroer, and a 
specific learning disability, a recipient provides 
speech, rendi n g, a nd psychoh^gical services. A ntcsim 
later, an IEP document is signed specifying the serv- 
ices that will be provided: three hours per week of 
speech therapy, one hour per week of psychological 
counseling, and five hours per week of special reading 
instruction. The child receives the reading and psy- 
chological services as specified, but receives only two 
hours per week of speech therapy. 

Analysis: The recipient has violated the Section 504 regula- 
tion at Sec 10433(b). The violation is not that the recipient 
failed to fully implement the EEP document The violation, 
under Section 504, is the failure to provide the services that 
the recipient identified, through the appropriate process, as 
necessary for that child. The recipient must make a deter- 
mination of the child's needs for educational services and 
rel a ted aids , and the IEP document ordinarily is the source of 
evidence that an appropriate determination was made of 
those needs, meeting the individualization requirements of 
Sec 10433 and the evaluation and placement requirements 
of Sees. 10434 and 104.35. This recipient has determined the 
needs appropriately but has not met thore needs. OOl should 
not analyze the facts in terms of imperfections in or devia- 
tions from the IEP document. However, this does not mean 
thai OCR makes an independent judgment of the child's 
needs; nor does it mean that OCR substitutes its judgment for 
the recipient's in determining need. Further, Section 504 does 
not require that an IEP document be in place before the 
appropriately determined services are provided, even though 
the EHA regulation requires that the IEP be in effect prior to 
provision of services. (Sec 300342.) The required process is 
the one prescribed by the Section 504 regulation at Sees. 
104.34 - 104.35. 

Example 4 

Pacts: A handicapped child has an TEP that has not been 
skned by her parent or teacher and that has not been 
formally reviewed for 13 months. The EHA requires 
an annual IEP review, attended by a person qualified 
to supervise or provide special education other than 
the child's teacher, the child's teacher, and the child's 
parent (34 CER. Sec. 300344.) 

Analysis: The mere fact that the IEP document lacks certain 
signatures would not violate either the EHA nor Section 504 . 
Absent further sltegntions, for example, that the educational 
services no longer meet the chub 's needs, or that there may be 
a pattern of unreasonable delays in evaluating and placing 
students, the fact that the IEP has not been reviewed in 13 
months would not constitute a violation of Section 504. As in 
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all decisions made by OCR, reasonableness and the totality 
of the circumstances should be considered. 

Examples 

Facts: A multiply handicapped child's IEP specifies that 
speech, language, and occupational services, and re- 
medial mathematics will be provided. The IEP does 
not include annual long-term goals and short-term 
objectives or the number of minutes per week or days 
per week for speech and language services. However, 
the child receives speech, language, ami occupational 
services, and remedial mathematics on a regular 
basis. 

Analysis: These facts atone do not establish a violation of 
Section 504. In a case like this, when the information needed 
does not appear in the IEP document, OCR must look beyond 
the CEP document to determine whether the school district 
has identified the child's needs, described the necessary 
program somewhere, and provided services in amounts that 
the district has determined are necessary, according to the 
process requirements of the Section 504 regulation. The 
Section 504 regulation at Sec. 104.33, by implication, re- 
quires that need* and services be identified with sufficient 
specificity (not necessarily in the IEP document) to assure 
OCR that the child's needs have been decided on an individu- 
al basis. Further, the procedural provisions at Sec. 104.36 
require that parents have notice (not necessarily in writing) of 
actions regarding their child's evaluation, placement, and 
services. However, the facts should not be analyzed in terms 
of the detail and completeness of the IEP document, accord- 
ing to standards specified in the EHA regulation, as Section 
504 does not require development of an IEP document 
While the coraent of the IEP document is the most important 
piece of evidence, if the information is not there, OCR must 
go further to determine whether the decisions regarding the 
amount of time necessary for each service were made at all, 
and, if so, if they w we made properly through the evaluation 
process. Note that this does not mean that the recipient must 
meet a need identified by an individual participant in an IEP 
meeting; nor does it mean that OCR makes an independent 
determination of services needed. The conclusion of the IEP 
committee ordinarily indicates the recipient's determination 
of the child's needs. 

EVALUATION/REEVALUATION 

The EHA regulation is more specific than the Section 
504 regulation about the evaluation process. The EHA reg- 
ulation requires mat children be reevaluated "every three 
years or more frequently if conditions warrant or if the child's 
parent or teacher requests an evaluation. " (Sec 300.534.) In 
contrast. Section 504 requires evaluation of any child be- 
lieved to need special education before initial placement and 
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any significant change in placement (Sec 104.35(a).) Fur- 
ther, it reqirres "periodic reevaluarion," adding that a re- 
evaluation procedure consistent with the EHA is one means 
of meeting this requirement. (Sec 104.35(d).) 

Example 6 

Facts: A student remains ma placement to 

, one month wahout a full reevahiation, although re- 
evaluations are conducted in specific areas, as ae 
sary, and services in those areas are altered in 
response to apparent needs. The EHA requires that 
handicapped children in special education be reevahi- 
ated every three years, and the State Plan under Part B 
of the EHA specifies that handicapped children will 
be reevaluated every three years. 

Analysis: Even though the recipient has made known its 
intention to meet the requirements cftte EHA, and the EHA 
requires Revaluation every threes 
a reevaluation after three years and one month dees not 
automatically violate Section 504. The Section 504 regula- 
tion requires "periodic reevaluations. M The state's adoption 
of the EHA three-year standard is evidence that the state 
considers three years to be the approyaiare standard for 
"periodic reevaluations." However, OCR's analysis should 
not be in terms of deviations from the EHA standard: it 
should be in terms of a failure to evaluate students 
periodically, the Section 504 standard. 

Example 7 

Facts: A child is evaluated, identified as trainable mentally 
retarded, and placed in a self-contained classroom in a 
regular public school. The child's IEP calls for inter- 
action with nonhandkapped children at lunch and 
music In accordance with new ffiPs, developed by 
appropriately knowledgeable persons, but without 
benefit of reevaluation, the next year all trainable 
mentally retarded children from that program are 
placed in a separate school for handicapped children 
only. The state permits a change in placement based 
on an evaluation that is one- to three-years old. 

Analysis: Although no attempt is made here to define a 
"significant" change in placement, a change from placement 
m a regular pubtic school with contact wim norOiandicapped 
children to a school for handicapped children only is plainly 
significant The recipient in this case has violated Section 504 
by making a significant change in the child's placement 
wiuxxrt reevaluating her. Moreover, the fact that placements 
of off trainable mentally retarded students are changeo % 
son* indication that placemen decisions were not made on 
an individual basis. The fact that the new placement is 
contained in an IEP document that meets the suite's specific 
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procedural requirements for the EHA does not ensure 
compliance with Section 504 evaluation requirements. 

DUE PROCESS 

The Section 504 regulation at Sec. 104.36 requires that 
recipients provide procedural safeguards regarding identi- 
fication, evaluation, and placement of persons who, because 
of handicap, need or are believed to need special instruction 
or related services. This requires e; junining official policies 
and procedures, as well as the application of the policies and 
procedures to individual students. The only procedural safe- 
guards specified in Subpart D of the Section 504 regulation 
are provided at 34 C.ER. Sec. 104.3& 

[NJotice, an opportunity for the parents or 
guardian of the person to examine relevant 
records, an impartial hearing with oppor- 
tunity for participation by the person's 
parents or guardian and representation by 
counsel, and a review procedure. Com- 
pliance with the procedural safeguards of 
section 615 of the Education of the Handi- 
capped Act is one means of meeting this 
requirement. 

Although compliance with EHA procedural safeguards 
is one way to comply with procedural requirements of 
Section 504, deviations from procedural safeguards specified 
at Subpart E of the EHA regulation do not necessarily equate 
with violations of Section 504, even if the recipient specifies 
that it intends to comply with Section 504 by complying with 
the procedural requirements of the EHA. Under Section 504, 
due process procedures must meet the standard quoted 
above. Parents must have notice (not necessarily in writing) 
of actions regarding the identification, evaluation, and place- 
ment of their children. Parents also must have a right to an 
impartial hearing regarding their child's evaluation or place- 
ment. They must have an opportunity to examine relevant 
records and to be represented by counsel at the hearing. A 
procedure must be available for a higher level review of the 
hearing decision. 

OCR should evaluate the procedures offered in a par- 
ticular case to determine whether they meet these require- 
ments. OCR would determine whether parents were notified 
of their due process rights, for example, when a recipient 
refused to evaluate their child, whether they were permitted 
to examine records, whether the hearing officer was impar- 
tial, whether the parents were permitted counsel, and whether 
an impartial review process was provided. 

Example 8 

Facts: A parent requests access to her son's records, and a 
staff member gives her a report containing the names 
and confidential information about other children. 
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Subpart E of the EHA regulation requires that par- 
ticipating agencies protect the confidentiality of 
personally identifiable information. (Sec. 300.572.) 

Analysis: The Section 504 regulation contains no con- 
fidentiality requirement. It is immaterial that the recipient 
states that it will comply with Section 504 by complying with 
the procedural requirements of the EHA. Allegations of 
breach of confidentiality should be referred to OSERS and to 
the Family Educational Rights and Privacy Act Office in the 
Department of Education. 

CONCLUSION 

In sum, compliance with Section 504 must be deter- 
mined on the basis of an analysis of the facts in accordance 
with standards contained in the Section 504 regulation. 
While compliance with certain provisions of the EHA is one 
way to comply with Section 504, noncompliance with the 
EHA is not automatically noncompliance with Section 504. 
Nor is compliance with the EHA automatic compliance with 
Section 504, except for those three sections mentioned speci- 
fically in the Section 504 regulation. Under no circumsiinces 
should OCR imply mat it provides an official interpretation 
of the EHA or that it makes findings under the EHA. 



MEMORANDUM 

TO: OCR Senior Staff 

FROM: LeOree S. Daniels, Assistant Secretary 
ft* Civil Rights 

SUBJECT Long-term Suspension or Expulsion of 
Handicapped Students 

DATE: October 28, 1988 

A staff memo from the Office for Civil Rights 
(OCR) provides guidance on the application of 
Section 504 to the suspension and expulsion of 
handicapped students. The memo cites the Supreme 
Court's decision in Honig v. Doe, 108 S.CL 592 
(1988), as being consistent with Section 504 's re- 
quirement that districts cannot make a significant 
change in a handicapped child's placement without 
reevaluating the child and affording due process 
procedures, and OCR's policy of applying these 
requirements to the suspension and expulsion of 
handicapped students. According to OCR policy, a 
suspenskm/expulsion of a handicapped student for 
more than 10 consecutive school days constitutes a 
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"significant change in placement" which triggers 
due process procedures. A series of shorter suspen- 
sions may also constitute a "significant change in 
placement," if the suspensions create a pattern of 
exclusions used to circumvent the Honig standard. 
Prior to making a significant change in placement, 
districts must conduct an evaluation to determine 
whether the misconduct is caused by the child's 
handicapping condition. If die misconduct is caused 
by the child's handicap, the district may not suspend 
or expel the child. If the misconduct is found to be 
unrelated to the child's handicap, the district may 
exclude the child and cease all educational services, 
OCR wiU allow one exception to these require- 
ments; that is, students who are handicapped solely 
because of addiction to drugs or alcohol may be 
expelled with no reevaluauon. 



This memorandum provides guidance on the applica- 
tion of the Section 504 regulation at 34 C J\R, Part 104 to the 
disciplinary suspension and expulsion of handicapped chil- 
dren from school, 1 an issue not addressed directly by the 
regulation. This guidance supersedes previous memoranda 
on this issue. 

Legal Authority 

The Section 504 regulation requires that a school district 
evaluate a handicapped child before making a significant 
change in his or her placement Specifically, the regulation 
pertaining to evaluation anc* placement stales: 

A recipient that operates a public elementary or 
secondary education program shall conduct an 
evaluation in accordance with the requirements 
of. . . this section of any person who, because of 
haudi:ap, needs or is believed to need special 
education or related services before taking any 
action with respect to the initial placement of the 
person in a regular or special education program 
and any subsequent significant change in place- 
ment- 

34 CJF.it Sec, 104.35(a). 

The Supreme Court's recent decision in Honig v. Doe, 
108 S.Cl 592 (1988), interpreted the Education of the Handi- 
capped Act (EHA), rather than Section 504. Nevertheless, it 
lends support to OCR's regulatory provision that a 



1 Thb memorandum ad&esses only the requirements under the 
Section 504 regulation* Requirements of Ac Education of die 
Handicapped Act may be different in some respects. 



recipient may cot make a significant change in a handicapped 
child's placement without reevaluating the child and offend- 
ing the due process procedures required by the Section 504 
regulation at 34 CRR. Sec. 104.36. The decision also sup- 
ports OCR's longstanding policy of applying the regulatory 
provision regarding "significant change in placement" to 
school disciplinary suspensions and expulsions of handi- 
capped children. 

OCR Policy 

1. If a proposed exclusion of a handicapped child is 
permanent (expulsion) or for an indefinite period, or 
for more thai 10 consecutive school days, the exclu- 
sion constitutes a "significant change in placement" 
under Sec 104.35(aj of the Section 504 regulation. 

2. U a series of suspensions that arc each of 10 days or 
fewer in duration creates a pattern of exclusions that 
constitutes a "significant change in placement," the 
requirements of 34 CRR. Sec* 10435(a) also would 
apply. Hie determination of whether a series of 
suspensions creates a pattern of exclusions that con- 
stitutes a significant change hi placement must be 
made on a case-by<ase basis. In no case, however, 
may serial short exclusions be used as a means to 
avoid the Supreme Court's prohibition of sispen- 
sions of 10 days or longer. An example of a pattern of 
short exclusions that would clearly amount to a 
significant change in placement would be where a 
child is suspended several times during a school year 
for eight or nine days at a time. On die other other 
hand, OCR will not consider a series of suspensions 
that, in the aggregate, are for 10 days or fewer to be a 
significant change in placement Among the factors 
that should be considered in determining whether a 
series of suspensions has resulted in a "significant 
change in placement" are the length of each suspen- 
sion, the proximity of the suspensions to one another, 
and the total amount of time the child is excluded 
from school. 

3. In order to implement an exclusion that constitutes a 
"significant change in placement," a recipient must 
first conduct a revaluation of the child, in accor- 
dance with 34 CJRR. Sec. 104.3S. 

4. As a first step in this reevaluatkm, fre recipient must 
determine, using appropriate evaluation procedures 
that conform with the Section 504 regulation, 
whether die misconduct is caused by the child's 
handicapping condition. 

5. If itis<tetennined thatthehandicai^chUd's ^ 
conduct is caused by the child's handicapping condi- 
tion, the evaluation team must continue the 
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evaluation, following the requirements of Sec. 
10435 for evaluation and placement, to determine 
whether the child's current educational placement is 
appropnate, 

6. If it is determined that the misconduct is not caused 
by the child's handicap, die child may be excluded 
from school in the same manner as similarly situated 
no nh a nd tcapped children are excluded In such a 
situation, all educational services to the child may 
cease. 2 

7. When the placement of a handicapped child is 
changed for disciplinary reasons, the child and his or 
her parent or guardian are entitled to the procedural 
protections required by Sec 10436 of the Section 
504 regulation; that is, they are entitled to a system of 
procedural safeguards that includes notice, an oppor- 
tunity for the examination of records, an impartial 
hearing (with participation of parents and oppor- 
tunity for counsel), and ^ review procedure. Thus, if 
after Revaluation in accordance with 34 C.ER. Sec. 
10435, the pare*.'.* u.sagree with the determination 
regarding relatedness of the behavior to the hand- 
icap, or with the subsequent placement proposal (in 
those cases where the behavior is determined to be 
caused by the handicap), they may request a due 
process hearing. 

Note that these procedures need not be followed for 
students who are handicapped solely by virtue of being 
alcoholics or drug addicts with regard to offenses against 
school distiphnary rales as to the use and possession of drugs 
and alcohol. Appendix A Para. 4 to the Section 504 regula- 

tipQ SlBtCK 

Of great concern to many commenters was the 
question of what effect the inclusion of drag 
addicts and alcoholics as handicapped persons 
would have on school disciplinary rales prohibit- 
ing the use or possession of drugs or alcohol by 
students. Neither such rules nor their application 
to drug addicts or alcoholics is prohibited by this 
regulation, provided that the rales are enforced 
evenly with respect to all students. 



2 The provision of this policy which permits total exclusion of 
handicapped children from educa t ion al services should not be 
applied hi Alabama, Georgia, Florida, Texas, Louisiana, and Mis- 
sissippi. In S-J % Tvrington, 635 E2d 342, 348 (5th Cir. Unit B 
1981), die court of appeals rated tat under both Section 504 and the 
EHA, a handicapped caDd may be expelled for djsniptive behavior 
that has been property deterauned sot to have been caused by the 
handicapping condition, butertnratwmal services may not be termi- 
natod completely during the expulsion period. 
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For example, if a student is handicapped solely by virtue 
of bemg addicted to drugs or alcohol, and the student breaks a 
school nue that no drugs are afiowed on school property, and 
the penalty as to all students for breaking that rate is 
expulsion, the handicapped student may be expelled with no 
requirement for a reevaluation. This exception, however, 
does not apply to children who are handicapped because of 
drug or alcohol addiction and, in addition, have some other 
handicapping condition. For children in that situation, all the 
procedures of this policy document will apply. 

Further, this policy does not prevemaschoolfiom using its 
normal reasonable procedures, short of a change in place- 
ment, for dealing with children who are endangering them- 
selves or others. Where a child presents an immediate threat 
to the safety of others officials may promptly adjust the 
placement or suspend him or her for up to 10 school days, in 
accordance with rates that are applied evenhandedly to all 
children. 

If you have any questions about the contents of this 
memorandum, reel free to call me or have a member of your 
staff contact Jean Peeten at 732-1641. 



MEMORANDUM 

TO. Jesse L. High 

Regional Civil Rights Director 
Region IV 

FROM: LeGree S. Daniels, Assistant Secretary 
for Civil Rights 

SUBJECT: Request for Assistance, Muscogee County 
School District, Georgia 

DATE: February 24, 1989 

A memorandum from the Office for Civil Rights 
(OCR) addressed the issue of whether a handi- 
capped student nay be suspended after a detem^ 
tion that the student's misconduct is a result of his/ 
her handicapping condition. According to the 
memo, a district may be justified in suspending a 
handicapped student, even after the district has de- 
termined that the student's misconduct is caused by 
his/her handicapping condition in two instances: 
genuine emergencies, and when the district is meet- 
ing to revise the ffiP in order to deal with the 
discipline problem. In determining the number of 
days of exclusion in a particular school year, OCR 
will not count days of exclusion in a previous school 
year, however, in determining whether a series of 
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suspensions creates a pattern of exclusions that 
constitutes a significant change of placement, OCR 
may consider other relevant feels, such as the pattern 
of exclusions in the previous school year, the evalua- 
tion, and the IEP. 



By memorandum of December 22, 1988, to Frederick T. 
Cioffi, you requested assistance in responding to a letter 
dated September 23, 1988, from { J of the Georgia 
Advocacy Office. In her letter, [ ] wrote of her con- 
cerns about the suspension from school of a handicapped 
child where the school district had previously determined 
that the child's misbehavior was caused by his handicapping 
condition. This memorandum responds to the issues yew 
raised, which you believe were not adefressed in my October 
28, 1988, memorandum to Office for Civil Rights (OCR) 
Senior Staff, entitled "Long-term Suspension or Expulsion 
of Handicapped 5 udents" (hereinafter, "Discipline Pol- 
icy"). I commend you for the thoughtful analysis of the 
issues that you provided in your memorandum. 

BACKGROUND 

The child in question was one of the subjects of your 
later of findings (LOF) of June 8, 1988, resolving OCR Case 
No. 04-88-1124, filed against the Muscogee County School 
District (District). According to the LOF, in the 1987-88 
school year, the District suspended the child from school for 
SI days. Because this action, constituting a significsit change 
in the child's placement, was taken without evaluating him, 
the District was found in violation of Section 504 of the 
Rehabilitation Act ami its implementing regulation at 34 
C-F.R. §IW.35(a) (hereinafter, die "roe valuation require- 
ment"). Because the action deprived the child of an appropri- 
ate education, the recipient was also found in violation of the 
regulator provisions at 34 CJF.R. H10433(a), 104.33(b)(1) 
and 104.33(b)(2) (hereinafter, the "FATE requirement"), lb 
correct die violations, the recipient agreed to a remedial 
action plan committing the District to reevaluate the child to 
determine whether his misbehavior resulted from his hand- 
icapping condition. The District also agreed to convene a 
meeting of appropriate individuals to determine the educa- 
tion appropriate for die child 

FACTS 

Accenting to documents supplied with your memoran- 
dum, the District conducted an evaluation on April 26 ami 28, 
1988, around the time regional investigators woe cm site 
(contrary to f ] assertion that it was conducted over the 
summer pursuant to the LOF), At that time, no determination 
was made whether the child's misconduct resulted from his 
handicapping condition. In accordance with the remedial 



action plan, an independent evaluation was conducted on 

July 21, 1988, The independent e valuator, Dr. ( ] 

p rop ose d behavior managemem strategic 

that the child not be suspended from school, inasmuch as 

suspensions deprived him of structure needed in his life, aid 

suspensions were a form of punishment that he could not 

comprehend* 

After the independent evaluation was completed, the 
Placement Committee met A new individual educational 
program (IEP) was developed for the 1988-89 school year 
and signed on July 27, 1988. The Placement Committee 
minutes stale that a behavior management plan would begin 
September 1988, adding that "Parents, teacher and aides, as 
well as school psychologist (and others as appropriate) will 
meet bi-monthly to assist/improve {the child's] behavior." 
The minutes stress the importance of the school mid family's 
working together to improve the child's behavior. The min- 
utes state also that the committee agreed that the child could 
not comprehend the reasons for his erratic behavior. The IEP 
document contains goals ami objectives to improve the 
child's behavior. In addition, however, an item on the IEP 
document is checked indicating that discipline procedures 
applied to the child will be according to District policy. We 
assume thai time procedures dictate suspension for some 
violations of school rules. 

According to [ ] in a telephone conversation with 
regional office staJT on December 1, 1988, the child has been 
suspended for six days in the 1988-89 school year. In your 
memorandum of December 22, 1988, you state: 

(I]n light of the independent psychologist's re- 
port of July 21, 1988, which the District has not 
challenged , . . any suspension of this student 
. . .violates his rigta torn appropriate education. 

litis case presents two compliance issues: (1) whether 
the child was depri ved of an appropriate education; and (2) 
whether the current school year must be regarded in isolation 
from events in the preceding school year in determining 
whether a series of short suspensions creates a pattern of 
exclusions that constitute a significant change in a child's 
placement. 

Issue I: Was the child deprived of an appropriate educa- 
tion? 

A. Applicable OCR Regulations and Policy 

The Section 504 regulation requires a school district to 
implement the educational program it has designed &> meet 
needs it has identified (the FAPE requirement cited above). 
Except in extraordinary circumstances, OCR does not review 
educational decisions, so long as a school district complies 
with the "process" requirements of the Section 504 regula- 
tion (Appendix A Subpart D). 
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OCR's Discipline Policy rests on the regulatory require- 
mem that a handicapped child be reevaluated prior to a 
significant change in placement (the Revaluation require- 
ment). It does not address the FAPE requirement, that is, 
whether a school district's determination that misbehavior is 
caused by a child's handicap places limitations on a district's 
right to apply its regular discipline policies to that child. 

B. Applicable Caselaw 

Federal caselaw on the suspension of handicapped 
students rests primarily on two premises: first, schools may 
not unilaterally exclude handicapped children for mis- 
behavior caused by the handicapping condition; and, second, 
schools are not precluded from using temporary suspensions 
to cope with emergencies. 

The Supreme Court's opinion in Honig v. Doe, 108S.Ct. 
592, 60S (1988), concerned an emotionally handicapped 
child, where the parties agreed that the misbehavior was 
caused by the handicapping condition. Interpreting the Edu- 
cation of the Handicapped Act (EHA), rather than Section 
504, the Court held that school districts may unilaterally 
suspend handicapped children temporarily for up to 10 school 
days. Relying on the EHA regulation and the Court's deci- 
sion in Goss v. Lopez, 419 VS. 565, 574-76 (1975), the Court 
wrote that Congress sought to prevent permanent unilateral 
exclusion of disabled children, but "the power to impose 
fixed suspensions of short duration does not carry the poten- 
tial for total exclusion that Congress found so objection- 
able.*' 108 S.CX at 605 n.8. At the same tin^ the Co^ 
that Congress explicitly intended that all disabled children 
would be educated, including children with serious emotion- 
al disturbances, regardless of the severity of the disability. Id. 
at 604. 

No relevant posi-Honig Federal cases have been identi- 
fied. None of the caselaw up to and including Honig ad- 
dresses the specific issue raised in tins memorandum. 

C. Discussion/Analysis 

Had thelEP documentor the minutes of the IEP meeting 
in this case stated explicitly that the child should not be 
suspended, we would have had an easier case. The District 
would have violated the FAPE requirement by suspending a 
child after having explicitly stated that such action was 
inappropriate. 

The IEP document in this case did not contain suwh a 
specific provision, however. A Placement Committee does 
not consent by silence, implicitly agreeing to every item in an 
evaluator's report that it has not explicitly challenged. Al- 
though Dr. I ] said that suspensions were inappropri- 
ate, and the Placement Committee agreed that the 
misbehavior was caused by the child's handicap, the Place- 
ment Committee neither accepted evrything in Dr. \ ] 
report nor said in so many words that suspensions were 



inappropriate. The IEP minutes state that Dr. [ ] report 
was considered, and that meets the regulatory requirement at 
§104J5(c). 

OCR is, nevertheless, not precluded from determining 
whether the Placement Committee acted irrationally or ar- 
bitrarily. Such a determination would be made with great 
caution, in light of the "extraordinary circumstances" clause 
in the Appendix to the regulation cited above. The Placement 
Committee determined that the child was incapable of under- 
standing the reasons for his erratic behavior. Without com- 
ment, the Committee checked an item specifying that the 
District's ordinary discipline policy and procedures would 
apply. It is. of course, possible that the Committee's act in 
checking off the item was unintentional. Assuming that it 
was intentional, under the circumstances in this case, you 
could find thai this action of the Committee was so incon- 
sistent with the Committee's conclusions as to the child's 
behavior expressed in the minutes and the text of the IEP that 
it was irrational. Moreover, applying basic principles of 
contract law, where provisions of a document are incon- 
sistent, specific provisions supersede boilerplate. Thus, in 
this situation, the District's use of suspension as a regular 
disciplinary measure for this child would constitute a denial 
of FAPE 

We are not saying that, as a universal rule, a school 
district may not suspend any child once it has determined that 
misbehavior was caused by a handicapping condition. Even 
with persuasive facte such as those in this case — where the 
recipient has determined that the misbehavior is caused by 
the handicapping condition; the District has determined that 
the child does not comprehend the reasons for his mis- 
behavior, and the District has specified the need for periodic 
meetings on behavioral matters — the rationale behind the 
caselaw would permit a District to suspend a child under 
some conditions. Suspension would be limited to two pur- 
poses: first, genuine emergencies; and, second, meeting to 
revise die child's educational program in order to deal with 
the misbehavior problem. We lack facts to determine whether 
this child was suspended as a result of emergency conditions 
(Two three-day suspensions suggest that ordinary District 
policies have been applied that probably permit suspensions 
for misbehavior of a less severe nature.) Further, we do not 
know whether the three-day periods were used to deal with 
the problem. 

Issue 2: Must the current school year be regarded in 
isolation from events in the preceding school year 
in determining whether a series of short suspen- 
sions creates a pattern of exclusions that con- 
stitute a significant change in a child's placement? 

While it is not necessary to answer the second question 
for purpose of your question, it seems useful to address this 
general issue. The guidance provided in the Discipline Policy 
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memorandum regarding serial suspensions remains OCR 
policy. OCR would not find a significant change in placement 
where a child has been suspended for 10 days or fewer in one 
school year. You will note that the memorandum reads: 

Among the factors that should be considered in 
determining whether a series of suspensions has 
resulted in a "significant change in placement" 
are the length of each suspension, the proximity 
of the suspensions to one another, and the total 
amount of time the child is excluded from 
school. (Emphasis added.) 

The list of factors dud should be considered is not 
exclusive. Thus, in determining whether a series of suspen- 
sions that are each of 10 days or fewer in duration creates a 
pattern of exclusions that constitutes a significant change in 
placement, you may consider any other relevant facts, such as 
the pattern of exclusions in the previous school year, the 
evaluation, and the IEP. However, you may not count days of 
exclusion in the previous school year in determining the 
number of days of exclusion in the current school year. 

If you have questions about the content of this memo- 
randum, you may call Frederick T. Cioffi or your staff may 
call Jean Peelen at FTS 732-1641, 



o 

ERIC 



© 1909 CRR Pubftthktg Company 



SEA DECISIONS 



Appendix C 

Oregon Dae Process Hearing on Alcoholic Student 



Cite as 1986*7 EHLR DEC. 508:371 



Oregon 

Matter of Dale Shroyer 



July 24, 1987 



Counsel for Student; Jeanne Kincaid. Esq., Oregon Legal 
Services Corporation, 230 Northeast Second, Suite A, 
Hillsboro, OR 97124 

Counsel for District Nancy Hungerford, Esq., 5070 S.E. 
Weeks Court, Milwaukee, OR 97267 

State Hearing Officer: Marva Graham 

District refused to give alcoholic student credit 
for fall semester because he missed first twelve days 
of school. Decision was made despite guardian's 



notice to district staff that student's absence was 
caused by his problems with alcohol. Student at- 
tended school nonetheless and, without referral for 
evaluation or notice of rights under Section 504, was 
placed in regular education program and provided 
alcohol abuse counseling. Shortly thereafter he was 
suspended for six weeks and received no education- 
al services. At that time he was apparently referred 
for testing and multidisciplinary team meeting was 
subsequently held. Team found student's alcohol 
dependency met criteria for handicap classification 
under Section 504 and proposed homebound pro- 
gram ami alcohol abuse counseling, but did not 
develop TEP. Guardian requested hearing, contend- 
ing placement was not least restrictive and that 
district was required to develop IEP. She also alleged 
that district violated Section 504 by failing to refer 
and evaluate student in timely manner, by denying 
student class credit, and by improperly suspending 
student without prior evaluation or team meeting. 
Local bearing officer found district violated Section 
504 by failing to identify and evaluate student in 
timely manner and failing to notify guardian of 
procedural rights. He ordered district to implement 
plan to ensure compliance with notice provisions of 
Section 504, but ruled in district's favor on all other 
issues. Both district and guardian appealed. 

In preliminary rulings, state hearing officer found 
regulations implementing Section 504 were valid 
inteiprptations of the statute and that there was 
sufficient connection between district's receipt of 
federal funds and student's educational services to 
warrant application of Section 504 protections in 
this case. She agreed that district violated Section 
504 by failing to refer and evaluate student in timely 
manner. Moreover, she found district discriminated 
against student on basis of handicap by disallowing 
credit because of attendance problems associated 
with his alcoholism. Suspension constituted change 
of placement and therefore violated Section 504 
because change was made without prior evaluation 
or team meeting. In addition, multidisciplinary team 
meeting did not meet federal requirements because 
it was not made up of persons knowledgeable about 
die child; meeting was attended only by district staff 
who had little first hand knowledge of student 
Finally, district's failure to develop IEP did not 
violate Section 504. but proposed homebound place- 
ment failed to meet least restrictive requirements. 
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NATURE OF TOE CASE 

This is a review at the Superintendent of Puolk Instruc- 
tion level of a local district due process hearing decision 
made by Hearings Officer Larry H. Myinechuk on February 
12, 1987. The hearing was brought under Section 504 of the 
Rehabilitation Act of 1973. At both the local hearing ami at 
this state level review the SchooJ District was represented by 
attorney Nancy Hungerford and the student and his guardian, 
Nyla Linscott, were represented by attorney Jeanne Kincaid 
of Oregon Legal Services Coiporation. 

At the local hearing the parties jointly introduced ex- 
hibits 1-22 aid presented stipulated facts and a list of seven 
stipulated issues. The Hearings Officer found that the District 
violated Section 504 when it failed to identify ami evaluate 
student Date Shroyer, an alcoholic, upon his enrollment in 
late September, 1986. The District has appealed this portion 
of the decision. The remaining six issues were decided in 
favor of the District The guardian has appealed these six 
issues, 

The local Hearings Officer declined to address two 
issues raised by the District in post-hearing briefing: (1) 
whether the regulations accompanying Section 504 imper- 
missibly go beyond the meaning of the statute; am! (2) 
whether Section 504 applies to this case because the District 
alleges no federal funds were used in the programs in which 
Date Shroyer was involved. The decision was made at a 
prehearing conference to include these two "threshold" 
issues in the slate review. At the state hearing on June 8 t 1987, 
the business manager for the District, Joan Hay, and the 
Director of Special Education, Meivin G. ("Bud") Moore, 
testified as to receipt and use of federal funds by the District 
A list of the federal funds was supplied aid supplementary 
materials containing additional details were supplied follow- 
ing the tearing. These two threshold issues will be discussed 
before turning to the seven issues covered in the local due 
process tearing. 

ISSUES 

1. ARE THE REGULATIONS ADOPTED BY THE DE- 
PARTMENT OF HEALTH AND HUMAN SERVICES 
PURSUANT TO SECTION 504 VAUD? 

The District argues that the regulations promulgated by 
the Department of Health and Human Services improperly 
extend the reach of Section 504 if they are read to require 
more than nondiscriminatory treatment for Date Shroyer. 
The District's position is supported by a footnote in South- 
eastern Community College v. Davis, 442 U.S. 397, 99 S.Cl 
2361 (1979): 

If these regulations were to require substantial 
adjustments in existing programs beyond those 
necessary to eliminate discrimination against 
otherwise qualified individuals, they would do 



more than clarify the meaning of [section] 504. 
Instead, they would constitute an unauthorized 
extension of the obligations imposed by the 
statute. 442 U.S. at 410. 

Despite this skeptical note from the Dow court, the 
regulations tew been consistently used try the Supreme 
Court for guidance in interpreting Section 504. In a 1985 case 
in which the Stale of Tennessee was sued for limiting in- 
hospital care for Medicaid recipients, the Court, again in a 
footnote, discussed the regulations: 

. . . 1974 Amendments to the Act clarified the 
scope of Section 504 by making clear that those 
chained with administering the Act had substan- 
tial leeway to explore areas in which discrimina- 
tion against the handicapped posed particularly 
significant problems and to devise regulations to 
prohibit such discrimination. Alexander v. 
Ckoaie, 105 S.Cl 712 (1985) at 721, n. 20. 

In this reaffirmation of the importance of the regulations in 
interpreting the statute, the Court cites to the Dam case 
mentioned above. In view of the Supreme Court's reliance on 
the regulations and the affirmation ctf the teeway given to the 
agencies administering the Act, it is concluded that the 
regulations provide a valid guide for the interpretation of 
Section 504. 

2. DOES SECTION 504 APPLY TO DALE SHROYER'S 
EDUCATION IN VIEW OF THE DISTRICTS PAT- 
TERN OF RECEIPT AND USE OF FEDERAL FUNDS? 

It is undisputed that Section 504 prohibits discrimina- 
tion by a recipient of federal funds only in the program or 
activity that receives federal funds. The statute is said to be 
"program specific/* The area that is unclear is what scope to 
give the term "program or activity." Little guidance is 
available firm caselaw on this central issue as it should be 
interpreted in a public high school setting. 

Testimony at the June 8th hearing presented by the 
District outlined the federal funds received by the District 
and the use of those funds. None of the programs in which 
Dale Shroyer was directly involved received federal funds. 
Those on the staff who dealt with Shroyer were paid from the 
District's general funds. General funds paid for the evalua- 
tion of the student at Cedar Hills Hospital The District 
employee who administered a battery of tests as part of die 
student's evaluation was paid by general funds. Since 
Shroyer was not found to be handicapped under the defini- 
tions of that term in the Education for All Handicapped 
Children Act of 1975, the federal funds that come to the 
District under the EHA could not be used for his education. 

It was unclear whether the testing instrument used by 
the District to evaluate Shroyer was purchased with general 
funds or with federal special education money. It was appar- 
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em thai teachers and other staff members at the school attend 
workshops funded by federal dollars to receive training in 
how to deal with special education issues in iheir classrooms 
and buildings. There was clear evidence that the special 
education department receives and uses federal funds. 

As will be discussed later in this opinion, the District did 
not have procedures in place when Dale Shroyer entered the 
high school to inform parents and students of their rights and 
the District's obligations under Section 504. Had such notice 
been provided, program decisions might have been made that 
created a stronger link between Dale Shroyer and federal 
funds received by the District, Decisions were made without 
access to this information. Even aside from this information 
gap which, if filled, might have ted to a stronger nexus 
between this student and federal funds, there is a pervasive 
involvement in this case of the special education staff and a 
use of the special education procedures that brings Shroyer 's 
education within the protections offered to those who are 
handicapped under Section 504. 

The strongest case support for the position that Section 
504 applies to Dale Shroyer is found in a California case, 
Greater Los Angeles Council of Deafness v. Zolin, 607 F. 
Supp. 175 (D.C. Cal. 1984). reversed in part in 812 F.2d 1103 
(9th Cir. 1987). In CLAD the County of Los Angeles refused 
to provide sign language interpreters for deaf citizens called 
for jury duty. The lower court found that the plaintiffs failed 
to show federal financing of the Superior Court for the 
appropriate time period. In reaching this conclusion the 
lower court identified the Superior Court as the program or 
activity to consider rather than the total County. 

In reviewing GLAD, the Ninth Circuit Court found that 
the County was the entity to consider rather than the Superior 
Cowl This reversal was based on the facts that the defen- 
dants in the suit were County employees and the County's 
counsel had given advice to the defendants on whether the 
Superior Court had an obligation to provide interpreters. The 
fact that the County received federal funds was undisputed. 

The nexus between the County and the defendants in 
GLAD is similar to the relationship of the Special Education 
Department and the District employees who dealt with Dale 
Shroyer in this case. Therefore, it is concluded that there was 
a sufficient connection between the federal funds received by 
the department of special education and Date Shroyer to 
bring Shroycr's education under the protections offered by 
Section 504 and its accompanying regulations. 

3. DID THE DISTRICT VIOLATE SECTION 504 BY 
FAILING TO IDENTIFY AND EVALUATE DALE 
SHROYER UPON HIS ENROLLMENT IN LATE SEP- 
TEMBER 1986? 

The local Hearings Officer identified this issue as the 
key issue in this case and decided it in favor of the guardian 
and student. I agree. 



The transcript of the hearing makes it very clear that the 
District did not have mechanisms in place to notify students 
and f arents of their rights and the District's obligations under 
Section 504. It was also clear that the vice principal who 
accepted Shroyer into the School was unaware that alcohol- 
ism is a handicapping condition under Section 504. Although 
the guardian told the vice principal and other District em- 
ployees of Shroyer 's past problems with alcohol, of his 
family's history of alcoholism, and of Date Shroycr's past 
treatment for alcohol dependency, the information failed to 
bring an adequate response from the District. This informa- 
tion should have triggered an immediate concern and ted to 
an evaluation of the student. It is immaterial that the guardian 
did not make a formal demand for a special education 
evaluation until approximately a month after the student's 
entrance. The thrust of Section 504 puts the burden on the 
recipient of federal funds, not the potential beneficiary of 
services, for recognizing a situation where an evaluation is 
needed. Specifically, 34 C.F.R. 104.35 states: 

(a) Preplacement evaluation. A recipient that 
operates a public elementary or secondary edu- 
cation program shall conduct an evaluation in 
accordance with paragraph (b) of this section of 
any person who, because of his handicap, needs 
or is believed to need special education or related 
services before taking any action with respect to 
the initial placement of the person in a regular or 
special education program and any subsequent 
significant change in placement. 

The District asserts that statements in the District's 
Parent Handbook and Student Handbook were adequate 
notice of the student's rights. The statement in the Hand- 
books is as follows: 

Consistent with various federal and state reg- 
ulations, the District provides a variety of spe- 
cialized learning programs for students with 
hearing, vision, speech, physical, health, emo- 
tional, intellectual or specific learning hand- 
icaps. Many of these services are provided on the 
HiUsboro High School campus. Any student 
with an identified handicap is eligible to receive 
services from one or more of those programs. 

There is no mention in either publication of the fact that 
alcoholism and drug dependency are handicaps within the 
meaning of the Vocational Rehabilitation Act It would take a 
very perceptive parent to garner from the Parent or Student 
Handbook the notion that an alcoholic student qualifies as 
handicapped. The quoted language fails to provide sufficient 
notice coupled with the lack of provision by the District of 
any supplementary information of the meaning of "handi- 
capped" under Section 504. 
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Then arc two Office for Civil Rights letters available 
for guidance cm the issue of when a District has a duty to 
evaluate a student suspected of drug or alcohol abuse. The 
two are York Illinois Community High School, 3 EHLR 
352:116 (1985) and Lake Washington School District Number 
414 , 1978-85 Sec, 504 Ridings EHLR 257:611 (1985). The 
Lake Washington case supports the petitioner's contention 
that the District should have been aware of the need for an 
evaluation and the York case supports die District's position 
that insufficient evidence was available at the time the 
student entered the District to alert District personnel to the 
need for an evaluation. After carefully reading and consid- 
ering both letters, it is concluded tha* the facts of this case are 
closely don to those of the Lake Washington case. Even 
though each of these cases is unique, there is enough parallel 
with the facts of the Lake Washington case to find its 
conclusion instructive, as the local Hearings Officer stated in 
his opinion. The opinion of the local Hearings Officer cm this 
key issue is upheld 

4. DID THE DISTRICT VIOLATE SECTION 504's RE- 
QUIREMENT OF A FREE APPROPRIATE PUBLIC 
EDUCATION BY APPLYING TO DALE AN ATTEN- 
DANCE/CREDIT RULE THAT GENERALLY RE- 
SULTED IN A LOSS OF CREDIT WHEN A STUDENT 
IS ABSENT FOR 12 OR MORE DAYS DURING A 
SEMESTER? 

The District has a clearly stated policy that limits 
students from earning credit for a subject if a student is absent 
for 12 or more days during a semester. The policy is based on 
sound educational reasons of making the award of credit 
consistent and credible. Testimony of the vice principal was 
that the rule is adhered to by the District except in a few cases 
where exceptional effort by a student has justified credit even 
though it abridged the 12 day rate* 

At the time Dale entered Hillsboro High more than 12 
days had already elapsed, Dale had not been in school 
elsewhere so no credit could be granted fu* work done in 
another District Dale's guardian. Nyla Linscott, and Dale 
himself both were made aware of the attendance requirement 
and knew thai he could not earn credit for the Fall semester. 
Nevertheless, both the guardian and the student agreed that 
he would attend all classes, be punctual, and attempt to do all 
the woric 

The agreement between the District ami the student was 
somewhat like an adhesion contract The student and his 
guardian were unaware that there was any other possibility 
than to accept the terms fear admission set forth by the vice 
principal However, had they been aware that Section 504 
requires "reasonable accommodation" to be made to allow 
handicapped persons to participate, a less one-sided agree- 
ment might have been possible* As the deal was struck, it 
gave a student with a history of school failure and truancy a 
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requirement to attend all classes, participate and do assigned 
work, while knowing that no credit coukl be earned from the 
efforts. Assuming that class attendance ami diligence are 
often problems for alcoholic teenagers as was acknowledged 
by the District's witness, it appears to have been a situation 
where a handicapped youngster was set up to faiL Although 
ores the agreemem was set up, the consequent 
meet the agreement had to be meted out *c infirmity was in 
drawing a boiler-plate agreement without reference to this 
student's individual needs. 

Section 504 requires that the education for a handi- 
capped student be individualized. (34 CJRR. 104.33). I am 
not convinced that the District met its obligation of looking at 
Uus particular student discretely rather than woodenly apply- 
ing a District policy to the detriment of a student There is no 
evidence in the record that the District considered any 
possible arrangement at the time this student entered school 
other than an application of a set attendance policy. 

On this issue, the local Hearings Officer found far the 
District I reverse for the reasons stated above. 

5. DID THE DISTRICT VIOLATE SECTION 504 BY 
CHANGING DALE'S PLACEMENT BETWEEN OC- 
TOBER 14 AND NOVEMBER 20 WITHOUT INTER- 
VENTION OF THE MULTI-DISCIHJNARY TEAM? 

6. DID THE DISTRICT VIOLATE SECTION 504 BY 
OFFERING NO EDUCATIONAL SERVICES BE- 
TWEEN OCTOBER 14 AND NOVEMBER 26? 

Dale was suspended cm October 13, 1986, for "atten- 
dance, using foul language, and defiance. 94 The suspension 
continued for six weeks. No educational services were 
provided for Dale during this time. 

The regulation cited above, 34 C.F.R. 104.35(a), 
provides that an evaluation must be conducted before there is 
an initial placement of a handicapped ^*dem or before "any 
subsequent significant change in places ? 4nt " The crux of the 
issue is * better the length ami circumstances of Date's 
suspension constituted a "significant change in placement" 
If so, the suspension should have been preceded by an 
evaluation and a MDT meeting. 

Although brought under the FHA, the Ninth Circuit 
Court considered the meaning of 34 CJFJt 104.35 and 
reached the conclusion that a significant change in program 
or services was a significant change in placement Doe v. 
Maher, 793 R2d 1470, 1487 (9th Cir, 1986) (cert, granted 
1987). It is hard to imagine a more dramatic change in 
program and services than to be completely excluded from 
educational services for an extended period of time. 

Hie petitioner concedes that not every suspension of a 
handicapped student is a significant change in placement 
The length of the suspension, the possible danger to the 
student or others of his continued school attendance, ami the 
possible connection between the behavior giving rise to the 
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suspension and the student's handicapping condition must be 
considered. The proper unit to conduct this consideration of a 
handicapped student's suspension is the student's multi- 
disciplinary team. However, because Dale was not recog- 
nized as handicapped when he entered the school, he had no 
MDT and was being treated as an ordinary student The 
initial error of non-identification led to the second error of a 
change in placement without evaluation or a MDT placement 
meeting. 

The Hearings Officer at the local level found for the 
District on these two issues. I reverse for the reasons stated 
above. 

7. DID THE DISTRICT VIOLATE SECTION 504 BY 
CONVENING THE TEAM ON NOVEMBER 20 WITH- 
OUT INPUT FROM THE STUDENT AND GUARD- 
IAN? WITHOUT THE PRESENCE OF 
PROFESSIONALS EXPERT IN DEALING WITH 
STUDENTS WITH ALCOHOL DEPENDENCY 
PROBLEMS? WITHOUT THE PRESENCE OF PER- 
SONS FAMILIAR WITH THE STUDENT, THE 
MEANING OF EVALUATION DATA, OR PLACE- 
MENT OPTIONS? 

An initial meeting of Dale's MDT was held on Novem- 
ber 12, 1986, to discuss preliminary results of Dale's testing 
and to consider possible educational alternatives. The guard- 
ian, suident and guardian's attorney were present at this 
meeting. It was decided that a second meeting would be held 
to finalize program and placement decisions. The second 
meeting, held November 20, 1987, was not attended by the 
guardian, student, or their attorney. Notice of the meeting 
was not given to the attorney until one or two days prior to the 
meeting date. She was unable to attend and advised her 
clients not to attend without her presence. 

The regulations do not require the involvement of the 
parent or guardian in making placement decisions. The 
regulations state that in making placement decisions a recip- 
ient shall: 

... (3) ensure that the placement decision is 
made by a group of persons, including persons 
knowledgeable about the child, the meaning of 
the evaluation data, and the placement op- 
tions. . . 34 C.F.R. 104.35(c). 

The difficulty presented by this regulation is the phrase 
"persons knowledgeable about the child." Date had been in 
the District for only fourteen days. Staff and teachers had had 
very little opportunity to become knowledgeable about him. 
Although a thiid MDT meeting was scheduled for November 
26, it is clear that the critical decisions regarding program and 
placement were made on November 20th. 

The District had a right to insist upon setting a MDT 
meeting as quickly as possible after receiving evaluation 
reports. Failure to do so could have led to charges of undue 



delay. However, in this particular case where little first hand 
knowledge about this student was available in the District, it 
would have been more reasonable for the District to work 
with the guardian and her attorney to select a mutually 
acceptable meeting date. 

The Hearings Officer below concluded that the Novem- 
ber 20th MDT d ieting was properly constituted and con- 
ducted. I agree with his opinion except in regard to the 
absence at the meeting of persons knowledgeable about the 
child. The only persons who could have adequately filled this 
important role at the November 20th meeting, the guardian, 
student and their attorney, were unavailable on the date 
selected by the District. 



8. DID THE DISTRICT VIOLATE SECTION 504's 
GUARANTEE OF A FREE APPROPRIATE PUBLIC 
EDUCATION BY PLACING DALE FOR THE PERIOD 
OF DECEMBER 1 - JANUARY 23 IN A PROGRAM OF 
HOME INSTRUCTION AND ALCOHOL ABUSE 
COUNSELING? 

Prior to his suspension, Dale was participating in a 
regular class program and in addition was receiving alcohol 
abuse counseling at the school. The November 20th MDT 
meeting participants placed Date Shroyer at home with five 
hours per week of home instruction and continued the 
counseling at the school. The home instruction was to con- 
tinue to the end of the Fall semester after which Dale would 
return to school. Petitioner contends that this home place- 
ment violated the requirement in Section 504 for a handi- 
capped student to be placed in the least restrictive 
environment. (34 C.ER. 104.34) 

There is little question that placement for home instruc- 
tion is the most restrictive placement on the continuum of 
placements available for handicapped children. The regula- 
tions recognize this by requiring that a handicapped child 
remain in his or her regular school unless there are no 
supplementary aids and services that can make this possible. 
Id. 

The jump from enrollment in a regular school program 
with alcohol counseling to homebound instruction five hours 
a week with a continuation of the counseling could only be 
supported by a District in extreme circumstances. Perhaps 
such a program change could be justified in a case where a 
student presents a serious threat to the safety of others if 
allowed to remain in school, or where a student's health 
problems require home care. These kinds of circumstances 
were not present in Dale Shroyer's case. The requirement to 
educate a handicapped student in the least restrictive environ- 
ment was not met by the MDT's November 20th placement 
decision. For this reason, I reverse the local Hearings Of- 
ficer's decision on this issue. 
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9. DID THE DISTRICT VIOLATE SECTION 504 BY 
FAILING TO DEVELOP AN IEP FOR DALE ONCE HE 
WAS IDENTIFIED AS HANDICAPPED UNDER SEC- 
TION 504? 

Compliance with Section 504 (toes not necessarily 
require a District to provide an IEP for a student who is 
handicapped under Section 504 but not under the Education 
for All Handicapped Children Act, The requirement is that 
ihe District provide a program designed to meet the individu- 
al educaliunal needi of handicapped persons as adequately as 
the needs of nonhandicapped persons are met 34 GF.R. 
104.33(b). 

Failure to develop an IEP for Dale was not a violation of 
Section 504. For this reason I find for the Disirict on this issue 
as did the Hearings Officer at the local hearing. 

CONCLUSIONS AND FINAL ORDER 

I find for the student on the two threshold issues 
(numbered 1 and 2 herein) and on stipulated issues 1 through 



6 (numbered 3 through 8 herein). I find for the District on 
stipulated issue 7 (herein number 9). 

The infirmities in the actions of the School District Hi 
this case stemmed from a failure to comply with the nonce 
provisions of Section 504 and from a failure to identify Dak 
Shroyer's alcobobvn as a handicapping condition when he 
first entered the District in September 1986. The Disirict 
needs to ensure compliance with Section 504 through a 
program of staff training and through the institution of 
procedural safeguards. The Hearings Officer at the local 
hearing outlined a program in his ORDER for the District to 
follow. I concur in his recommendations and adopt his 
ORDER as the FINAL ORDER of this review without 
amendment 
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